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  A GUIDE TO POST-CONVICTION PROCEDURES FOR NORTH CAROLINA PRISONERS 

1.     Introduction 

This guide is intended to provide North Carolina prisoners helpful information about post-conviction 

procedures.  We have included basic information about the criminal courts, as well as tips for the more 

advanced pro se (meaning, self-represented) litigator.  The most relevant statutes and forms are 

included at the end.  This guide only deals with procedures and does not try to explain all the possible 

grounds for post-conviction challenges.  This manual applies only to non-capital convictions. 

Post-conviction proceedings are the legal means to challenge a conviction after losing a direct appeal.  

To challenge a conviction in state court, you can file a Motion for Appropriate Relief (MAR).  If the MAR 

is denied, there is no right to appeal, but you can ask for appellate review by filing a Petition for Writ of 

Certiorari (PWC).  To challenge a conviction in federal court you can file a Petition for Habeas Corpus 

(PHC), but only after you have lost in post-conviction proceedings in state court.  If denied, you can ask 

to appeal to the Fourth Circuit Court of Appeals.   

In both state and federal courts, self-represented persons will be appointed a lawyer if the court finds 

that the case has enough merit to require an in-court hearing with witnesses.  Therefore, this guide will 

focus on how to present your case in writing to maximize your chances of obtaining a hearing but will 

not cover how to conduct the hearing itself.   

2. Jury Trials v. Guilty Pleas 

Trials and guilty pleas occur in both District and Superior Courts.  Jury verdicts are considered final when 

rendered.  Jury trials are recorded but jury selection usually is not.  If a jury verdict is appealed a written 

transcript of the recording is prepared.   A defendant convicted at trial has an absolute right to appeal 

the conviction and has the right to be represented by a lawyer on the appeal.  

Guilty pleas are considered final when entered.  When a defendant pleads guilty to a felony in District or 

Superior Court, the proceeding is recorded.  A written transcript is not usually prepared since there is no 

right to appeal a guilty plea.   There are a few exceptions that might allow the appeal of a guilty plea and 

the appointment of counsel in the appeal: 

1) If the defendant filed a motion to suppress evidence which was denied before entering the 

guilty plea AND he specifically reserved the right to appeal the suppression issue before entering 

the plea, the defendant has the right to appeal.   

2) If you were sentenced under Fair Sentencing, there is a right to appeal a sentence if it was 

greater than the presumptive sentence for the crime.  The issue to be appealed is the judge’s 

finding of aggravating factors.  However there is no right to appeal if the specific sentence was 

agreed to as part of a plea arrangement.   

3) Under Structured Sentencing, a defendant who pled guilty has the right to appeal his sentence if 

he receives a sentence outside the presumptive range for the defendant’s prior record level and 
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offense class.  Appeal is also allowed when the defendant is improperly sentenced due to an 

error in calculating the prior record level or a mistake in classifying the offense. 

In order to appeal, the defendant or defense attorney must give oral notice of appeal in open court or 

file a written notice of appeal with the clerk of Superior Court in the convicting county within 14 days of 

the conviction.    If the defendant files a Motion for Appropriate Relief within 10 days of conviction, the 

appeal deadline doesn’t expire until 10 days after the MAR is decided. 

If you missed the deadline for filing notice of appeal, you can file a Petition for Certiorari in either of the 

two North Carolina Appellate courts - the NC Supreme Court or Court of Appeals.  Petitioning for 

Certiorari means you are asking the appellate court to consider your case even though you have no right 

to an appeal.  In the Petition you must explain the reason you missed the deadline.  For most felonies 

the appeal goes to the NC Court of Appeals, which meets in panels of 3 judges at a time.   

3. Direct Appeal 

In North Carolina there are two levels of appeal: the North Carolina Court of Appeals (COA) and the 

North Carolina Supreme Court (NCSC).  These courts do not conduct trials; they review written trial 

records for errors that might make the conviction illegal.  If the court finds what it considers to be a 

“harmless error” that didn’t affect the outcome of the trial, it will not grant relief.  If the court finds an 

error that did affect the outcome of the case, it can grant relief by ordering a new trial, ordering a new 

sentence or freeing the inmate.   

The appeal process takes a long time and can easily take a year or more from notice of appeal to 

decision.  The convicting court must prepare the transcript.  The prosecutor and defense attorney must 

collect the documents for the court’s review, conduct legal research and prepare legal briefs.  The 

appellate court must then review the materials.  The COA does not often hear oral arguments in cases, it 

simply reviews the record.  The NCSC does hear oral arguments from the attorneys; however, 

defendants do not have a right to be present at the oral argument of their case.   

If the COA affirms your conviction, depending on the circumstances, there are 3 ways to seek further 

review. 

1) If one of the COA judges dissented or the appeal raises a question of State or Federal 

constitutional law, you can appeal to the NCSC.  The Notice of Appeal must be received at the 

NCSC within 35 days from the date of the COA opinion.  The same lawyer who represented you 

on your direct appeal may represent you in this appeal. 

2) You can file a Petition for Discretionary Review (PDR) asking the NCSC to exercise its discretion 

and review the COA decision because the case has significant public interest, involves important 

legal principles or conflicts with a decision of the NCSC.  A PDR must be received in the NCSC 

within 35 days of the COA opinion. 

3) If the deadline for filing a PDR has passed, you can seek review by filing Petition for Certiorari in 

the NCSC without unreasonable delay.  Unreasonable delay has not been defined but is taken to 

mean as soon as possible. 
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If you lose in the NCSC, you can file a Petition for Writ of Certiorari (PWC) in the U.S. Supreme Court 

asking that it review your case.  The U.S. Supreme Court rarely reviews state criminal cases so the 

likelihood of review is rare.  It will only consider federal issues, not questions of state law.  If your 

conviction was based on a violation of your federal constitutional rights, in order to seek federal review 

you must have appealed to the NCSC.   

Federal courts have the power to reverse state court convictions if the conviction violated federal 

constitutional rights as long as the issue was properly preserved (attorney voiced objections at each 

stage of your case when your rights were violated) and exhausted (argument was made to each court 

which can consider the argument for state review).   If your issue has not been preserved and exhausted 

the federal courts will consider it procedurally barred, meaning procedure was not followed so they will 

not hear the case.  For example, if the COA refused to rule on a claim that your rights were violated at 

trial because there was no objection to the violation in the trial court, the federal courts will consider 

your claim procedurally barred and will deny your petition.  If your attorney properly objected at trial 

and unsuccessfully argued your constitutional claim in the COA, you claim is not exhausted until there is 

an appeal to the NCSC setting forth the constitutional law to be presented in federal court.  Both 

conditions, preservation and exhaustion of issues, must be met before filing for federal review.  The 

standard for relief in federal court is very high; you will need to establish that the state courts reviewing 

your conviction disregarded or were unreasonable in their application of clearly established federal law. 

4) Getting a Lawyer after your Direct Appeal 

You may hire an attorney to represent you in post-conviction proceedings.  If you are indigent, NCPLS 

staff attorneys can evaluate your case free of charge.  We will not review your case if it is still on direct 

appeal.  However, after direct appeal, if you would like a staff attorney to evaluate your case for possible 

representation, write to us and request a “Post-Conviction Request for Assistance” form.  Complete and 

return the form and we will collect the necessary court documents so we can review your case.  Once 

our evaluation is complete we will write you with our findings.  If an issue that has reasonable likelihood 

of winning relief for you is identified we can represent you in both state and federal courts.  Please know 

that very few cases are won at post-conviction.  At the point that your case comes to NCPLS you have 

already lost at trial and on direct appeal or you pled guilty.  It is a rare case that will convince a judge to 

overrule all the judges who have already reviewed the case.   

5) Self-Help  

If NCPLS does not agree to represent you, you still have the right to represent yourself.  Although the 

procedures can be difficult and success is rare, a few inmates have gained new trials by filing their own 

post-conviction papers.  NCPLS does not provide legal research, copying or other support services to 

inmates who proceed on their own.  

6) Motions for Appropriate Relief (MAR) in State Court 

If your direct appeal is denied, the first decision you need to make is whether to file an MAR in State 

Court or a Petition for Habeas Corpus (PHC) in federal court. 



4 
 

 

 

A. When is an MAR necessary? 

1. If your post-conviction arguments are based on facts presented at trial and the arguments were 

presented to the state appellate court, then you don’t need to file an MAR before going into 

Federal court (issues have been preserved and exhausted).  You must file your Federal habeas 

petition within one year of your conviction becoming final. 

2. If your post-conviction argument is based on facts not presented at trial that can only be proved 

with additional evidence, or if you want to raise a legal argument that was not raised on direct 

appeal then an MAR filed in the convicting Superior Court is the next step after an unsuccessful 

appeal. 

Since you generally can’t appeal a guilty plea, an MAR is a way you can challenge the validity of a guilty 

plea if it was based on your misunderstanding of the law, bad advice or a broken plea bargain.  You 

would need to request a hearing and if granted you would have an opportunity to testify about what 

happened and why you pled to the case.  There are very few grounds upon which a court will set aside a 

guilty plea, and in many cases a defendant risks the possibility of being convicted of and serving 

additional time for charges dismissed as part of the original plea agreement.  Proceed with extreme 

caution. 

If you are raising a federal issue that has not been considered by the state courts, you should first file an 

MAR.  For instance if you argued on direct appeal that evidence was admitted in violation of the state 

rules of evidence, but the federal constitution was not mentioned, then the federal claim is not 

exhausted.  The federal court will not consider a federal PHC until you have done a state MAR that 

presents your federal constitutional argument to the state courts. 

There is no need to file an MAR if all your claims are based on evidence in the record and all your 

arguments have been presented to the state courts on trial and direct appeal.  In that case your claim is 

exhausted and you should file a PHC in federal court. 

B. Obtaining a Guilty Plea Transcript 

If you pled guilty to a felony and had no direct appeal, the clerk of court will have a copy of the 

Transcript of Plea form that you signed.  The proceeding was recorded but will only be transcribed if a 

request if made.  There are 3 ways to get the transcript.  Options 1 and 2 yield the most success. 

1) Pay for a copy of the transcript - Write the clerk of court and request the court reporter’s 

contact information.  Write the court reporter and request a transcript.  The fee varies by court 

reporter. 

2) File an MAR and include a request for transcript in the MAR. 

3) If you cannot afford to pay for a transcript, submit a Motion for Preparation of a Transcript to 

the court requesting a transcript be provided free of charge. 
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C. How to File an MAR 

The MAR is filed in the Superior Court in which you were indicted and convicted.  There is no filing fee.  

You must also send a copy of the MAR, and any other documents you filed with it, to the District 

Attorney.  Mail the MAR and related documents to the District Attorney with a “Certificate of Service” 

(there is a copy in the forms included with this packet).   

Your MAR must include a clear statement of all the facts relevant to your claim that your conviction 

should be overturned.  If the MAR is based on facts that can’t be determined from the court record, 

then you must attach affidavits from witnesses who could provide evidence of those facts.  You can be a 

witness in your own case and can attach your own affidavit.  An affidavit must 1) show the person 

making the statement is competent to testify to the matters in the affidavit; 2) present facts admissible 

in court; and 3) present facts made on personal knowledge.  The affidavit must be signed, dated and 

notarized by a notary public.  File the original notary-stamped copy with the court. 

In addition to stating the facts, the MAR should state one or more legal arguments as to why your 

conviction should be overturned.  Clearly state the constitutional rights you are asserting.  Arguments 

based on NC state laws can be made as well.  A well-drafted MAR should include all available factual and 

legal arguments to insure claims are exhausted. There is no time limit for filing an MAR however there is 

a time limit for filing in federal court.  If you want to preserve your right to file in federal court you must 

file your MAR within 1 year of your guilty plea or the direct appeal decision. 

D. After the MAR is filed 

The judge may read your MAR and dismiss it if he or she does not believe it has merit.  The Judge may 

order the District Attorney to respond to the MAR, and may dismiss it after the DA responds.  If the 

judge feels your MAR has merit, you will then be appointed an attorney to represent you at further 

proceedings.  Write the clerk and ask about the status of your MAR if you have not heard anything from 

the court after a reasonable time (about 8 weeks).  If four months pass and you still have heard no 

answer, you may write directly to the Senior Resident Superior Court Judge for the county and ask for a 

ruling on the MAR.  If you still receive no response you may file a Petition for Writ of Mandamus to the 

Court of Appeals (COA).  If the COA grants the writ, it will order the Superior Court to rule on the MAR. 

E. Petition for Certiorari 

If your MAR is dismissed or denied, you can file a Petition for Certiorari with the appellate courts.  It is 

filed in the COA and must include all the factual and legal arguments that were in the MAR.  You can 

attach a copy of the MAR to the petition.  There is no deadline for filing but it should be filed without 

unreasonable delay.  The Petition must be filed in order to exhaust your arguments so you may then file 

in federal court.  Because of the deadline in federal court you should file the petition as soon as possible 

after the MAR is denied.  A copy of the petition must be served on the NC Attorney General.  



6 
 

 

 

Federal Court 

A. Stating a Federal Claim under the U.S. Constitution 

Federal courts are only concerned with violations of the U.S. Constitution.  They will not hear 

cases involving state law errors.  Federal courts will not hear a case involving federal 

constitutional errors until state courts have been given a chance to correct them.  All federal 

claims must first be presented to the state courts and appealed to the highest state court before 

the federal court will hear it.  Your federal habeas petition will be dismissed if you have not 

exhausted your claims in state court.  You must tell the state court the factual basis for your 

claim and the specific constitutional right it violated. 

 

If the state courts reject your claim on the grounds that you failed to follow state procedure, the 

federal court will not hear your claim.  The claim is considered to be “procedurally defaulted”.   

 

When you draft your MAR include all claims that have a reasonable chance of success and make 

specific reference to the U.S. Constitution.  NC courts are required to find procedural default  

1) when a defendant could have raised an issue in the MAR and did not or 2) the issues raised 

have been previously ruled on by a state or federal court unless there has been a change in the 

law that is retroactive or 3) in a previous appeal the issue could have been raised but was not. 

 

An exception to procedural default is that the last state court to rule on the claim must 

unambiguously base its decision on procedural default.  The court must use the language, 

“procedurally defaulted”.  Also, a federal court may still hear the claim if it finds the state court 

was wrong as a matter of state law in applying the procedural bar to your case. 

 

It may be possible to avoid procedural default if the lawyer’s failure to object at trial or raise an 

issue on direct appeal amounted to ineffective assistance of counsel.  A criminal defendant has a 

Sixth Amendment right to effective assistance of counsel.   

 

7) The Petition for Habeas Corpus (PHC) 

The PHC must be filed within 1 year from the final state court affirmance of your conviction or upon 

expiration of the time to seek that review.  If you have a MAR pending in state court or a petition for 

writ of certiorari pending, the federal clock stops running.  Once it is decided, the clock begins again. 

Preparing the PHC 

The federal courts have a form that is used for this purpose.  To complete the form you will need your 

state court appellate brief and opinion, any state MARs you filed and the orders on the MARs.  If you 

pled guilty there will likely not be an appellate brief or opinion.  These materials can be obtained from 



7 
 

your attorney or clerk of court.  There may be a copying fee.  If your lawyer has these documents they 

may be turned over to you.  If the lawyer does not have them or has already turned them over to you, 

they do not have to obtain them for you again or make duplicate copies. 

Your PHC must contain all the claims you want the federal court to consider stated in federal 

constitutional terms.  All claims must have been presented to the state court either on direct appeal or 

in an MAR followed by a cert petition. 

B. Filing the PHC 

Mail the PHC to the federal court district that includes the county of your conviction (Eastern, Middle or 

Western).  The PHC should include the request to proceed in forma pauperis (IFP).  We recommend you 

pay the filing fee because it can help you avoid the months of delay while the court tries to verify your 

trust account.  The IFP should still be completed though because it enables you to receive appointed 

counsel. 

Filing Motions with the PHC 

It is always good to file a separate motion for appointment of counsel with your PHC.  If there is 

evidence in your case in possession of the District Attorney you can file a “Motion for Leave to Conduct 

Discovery” to request it.  Motions are simple written requests to the court to do something on your 

behalf.  Your motions should explain why you cannot present your case without the requested materials 

or assistance.  You must be able to support the motion with reasonable and specific arguments. 

Review by the Court and Answer 

The court will read the PHC and if they find no claims they will dismiss it.  If the court finds claims, it will 

forward a copy to the Attorney General (AG) ordering them to answer the allegations in the PHC within 

45 days.  When the AG responds, you will be sent a copy of the answer also.  From then on every time 

you or the AG corresponds with the court the correspondence must also be sent to the opposing party.   

If the AG asks the court to dismiss your PHC, it is a good idea to file a “Response to the State’s Answer” 

that provides the court with information, arguments or explanations addressing each of the issues 

raised by the State.  Provide documentation if necessary to support your responses.  For instance if the 

state’s answer contains facts that you think are not true your response should point out what you think 

the true facts are and if available support them by witness affidavits. 

I) State’s Answer says your claims are not exhausted but you think they are: explain to the 

court why you think your claims have been fairly presented 

- If the state is correct and you have unexhausted claims you can ask the court to dismiss 

those claims, losing them forever, so you can proceed on the exhausted claims or ask 

the court to be allowed to amend the PHC to take out the unexhausted claims or 

voluntarily dismiss the petition so you can exhaust the claims in state court 

State’s Answer, “abused the writ” by not including your current claims in your previous 

petition: you should explain to the court why you should be excused for failing to make 
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the claims in a previous petition, for instance you lacked legal materials, weren’t in a 

position at the time of prior filing to know about the claim.  A second petition will be 

dismissed unless there is cause for the omission and the grounds you are alleging would 

have made a real difference at your trial and it’s not just a technical violation 

 

State’s Answer – procedural default: explain to the court why the decision of the last 

state court reviewing the claims wasn’t explicitly based on procedural default or that 

they were wrong to apply it 

Habeas rules don’t state a time frame for responding to the State’s answer.  If the court orders a specific 

time then follow that order but if not, try to respond within 10 days of receiving the answer. 

F. Preliminary Ruling – after the response and any motions have been filed the federal court will 

issue a ruling.  The court may dismiss the PHC, grant an evidentiary hearing or grant the writ.  

The court may also decide any pre-trial motions.  If the petition is not dismissed it is likely you 

will be appointed counsel.  If the recommendation is dismissal, you will be sent a copy of the 

judge’s memo and recommendation advising that you have 10 days to file “Objections to the 

Recommendation of the Magistrate Judge”.  If you don’t file objections your case is over and 

you cannot appeal.  If you file objections the ruling will be reviewed by a Federal District Court 

judge who will affirm, reverse or modify the prior ruling.  If your case is dismissed by the District 

Court Judge you will receive a final judgment.  You can then appeal to the 4th Circuit Court of 

Appeals.  This is done by filing “Notice of Appeal” within 30 days of the judgment n the district 

court which denied the petition however certain conditions must be met before you appeal. 

 

Before appealing the District Court must issue a Certificate of Appealability.  By federal law, this 

certificate will only issue where the applicant makes a substantial showing of the denial of a 

constitutional right.  The certificate must also identify which issue satisfies the substantial denial 

of a constitutional right.   

 

Rule 11 of the Rules Governing Section 2254 Cases in US District Courts says:  

(a) Certificate of Appealability - “The district court must issue or deny a certificate of 

appealability when it enters a final order adverse to the applicant.  Before entering the final 

order, the court may direct the parties to submit arguments on whether the certificate 

should issue.  If the court issues a certificate, the court must state the specific issue that 

satisfies the showing required by law.  If the court denies the certificate, the parties may not 

appeal the denial but may seek a certificate from the court of appeals under Federal Rule of 

Appellate Procedure 22.  A motion to reconsider a denial does not extend the time to 

appeal. 

(b) Time to Appeal.  Federal Rule of Appellate Procedure 4(a) governs the time to appeal an 

order entered under these rules.  A timely notice of appeal must be filed even if the district 

court issues a certificate of appealabiltity. 
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If the district court denies a certificate of appealability, you may file a request for a certificate to the 

Fourth Circuit.  If the appeal is granted, you will be sent written instructions on how to handle your 

appeal and an “Informal Brief” form on which to present your arguments. 

Petition for Rehearing: 

If the U.S. Court of Appeals denies relief, you can file a “Petition for Rehearing” within fourteen days of 

the judgment.  The petition should state the particular points of law or fact which the court overlooked.  

You also may include a “Suggestion for Rehearing En Banc” which is a request that all the judges of the 

Fourth Circuit (not just the tree-judge panel who denied your appeal) reconsider the case.  Such 

requests are rarely granted. 

Petition for Certiorari to the US Supreme Court 

You also have the option of filing a “Petition for a Writ of Certiorari in the US Supreme Court, within 90 

days of the U.S. Court of Appeals judgment, or within 90 days of the denial of a petition for rehearing, 

whichever is later.  It is not necessary to seek rehearing in the U.S. Court of Appeal before filing a 

petition for certiorari in the U.S. Supreme Court. 

Hopefully this information will prove helpful to you in pursuing your legal claims.  Below are relevant 

addresses and following are forms for your use. 

Addresses: 

 

State Courts      Federal Courts 

 

(Name of County) Superior Court   U.S. District Court – Eastern District of NC 

(Name of County) County Courthouse   P.O. Box 25670 

(City), NC (Zip Code)     Raleigh, NC 27611 

        

NC Court of Appeals     U.S. District Court – Middle District of NC 

P.O. Box 2779      P.O. Box 2708 

Raleigh, NC 27602-2779     Greensboro, NC 27402    

    

N.C. Supreme Court     U.S. District Court – Western District of NC 

P.O. Box 2170      401 W. Trade Street 

Raleigh, NC 27602     Charlotte, NC 28202 

          

Lawyers for Prisoners     U.S. Court of Appeals for the Fourth Circuit 

       U.S. Court Annex 

NC Prisoner Legal Services    1100 East Main Street 

P.O. Box 25397      Richmond, VA 23219 

Raleigh, NC 27611      
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Lawyers for the State 

NC Appellate Defender      

123 W. Main Street, Suite 500    Office of the District Attorney 

Durham, NC 27701     (Name of the County) County Courthouse 

       (Name of City/County Seat), NC (Zip Code) 

   

        Office of the Attorney General    

       NC Department of Justice 

       P.O. Box 629 

       Raleigh, NC 27602 
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